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NATIONAL CRIME AUTHORITY (STATE PROVISIONS) AMENDMENT BILL 2002 
Second Reading 

Resumed from 28 March. 

MR BIRNEY (Kalgoorlie) [12.18 pm]:  Unfortunately, I did not have a lot of notice that this Bill was to come 
on today.  In fact, I spoke to the Minister for Police yesterday about the passage of this Bill, and she indicated to 
me that we would be dealing with it tomorrow.  Nonetheless, I am happy to make a number of comments about 
the National Crime Authority (State Provisions) Amendment Bill in this second reading debate.   

The National Crime Authority was established at a federal level in 1984 following a number of inquiries that 
were held throughout the 1970s and 1980s.  Mirror legislation was introduced into Western Australia in 1985 by 
way of a state provisions Act.  The idea was to allow the National Crime Authority to engage in policing 
activities across borders.  At that time, the National Crime Authority was given certain powers of arrest and 
investigation, and special coercive powers to compel an individual to produce documents or attend a hearing of 
the National Crime Authority.  The aim was to establish a policing body that had the ability to be a proactive 
policing force in the pursuit of organised criminals.  We know that organised crime comes in many shapes and 
forms.  Our state Police Force is not necessarily capable of dealing with organised crime on a proactive level.   

Ms MacTiernan:  Have you dressed especially for this speech today? 

Mr BIRNEY:  Why is that? 

Ms MacTiernan:  I am referring to your sartorial elegance - the organised crime look.   

Mr BIRNEY:  Is the minister saying that I look like an organised criminal?  She should have simply come out 
and said that I look like an organised criminal, and then I could have taken offence. 

Ms MacTiernan:  You must have Mr Kizon as your style guru. 

Mr BIRNEY:  The minister is obviously referring to my dark shirt.  She may not have been listening to my 
earlier comments, but I mentioned that I had understood that this Bill would come on for debate tomorrow.  I 
have in my closet a nicely dry-cleaned and pressed white shirt that I intend to wear tomorrow.  I assure the 
minister that my wearing a dark shirt today is purely coincidental, as I was sure we would deal with the National 
Crime Authority (State Provisions) Amendment Bill tomorrow.  I would like to address a number of more 
important issues than that raised by the Minister for Planning and Infrastructure; that is, the National Crime 
Authority and the reason it was born in 1984.  

The National Crime Authority was established to track down organised crime wherever it may exist.  To that 
end, it operates under a number of standing references, the first of which relates to money laundering.  The 
National Crime Authority is equipped to deal with individuals who engage in the crime of money laundering.  
The second standing reference relates to South East Asian organised crime.  It is interesting that a standard 
reference of the National Crime Authority deals specifically with people from certain countries of origin who are 
involved in organised crime in Australia.  The other reference is somewhat more intriguing and involves the 
National Crime Authority tracking and perhaps even putting under surveillance those individuals in our country 
who might be considered to be organised criminals, such as some of the more colourful identities who have some 
difficulty in explaining where their wealth comes from.   

The National Crime Authority operates with police officers on secondment from various state police forces and 
the Federal Police.  It also uses a range of administrative unsworn personnel with specific skills in different 
areas, including those in the legal fraternity.  The National Crime Authority has a team of legal experts.  It also 
employs individuals who are involved in the surveillance industry.  Generally speaking, it is a very well-
equipped authority that is capable of engaging in proactive policing.  As the shadow Minister for Police, I have a 
long-held concern that our Police Force is incapable of being a proactive police service.  Our state Police Force 
is increasingly slipping into what may be considered a reactive method of operation.  It has difficulty finding the 
resources and manpower to get people on the street to follow up leads, look into various issues that have been 
raised and ultimately bring those issues to some sort of conclusion by way of arrest.  Our Police Force is more 
frequently acting in a reactive manner and simply responding to certain calls to different stations.  The National 
Crime Authority is a very proactive organisation, albeit at a different level, that is capable of springing on 
various people involved in organised crime the surprise of their lives.  Those people often have absolutely no 
idea that their activities are being monitored or that one of the authorities has them under surveillance.  That is 
the role of the National Crime Authority.   

One of the primary purposes of the National Crime Authority is to hold hearings.  The organisation has an 
investigative arm and sworn police officers on the beat who involve themselves in what might be considered to 
be general policing, albeit at an organised crime level; and it also has the ability to engage in hearings.  Before 
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the NCA can take a case to the Federal Court, it must establish a prima-facie case.  The hearing mechanism is a 
very good method by which the NCA can establish a prima-facie case against a certain individual that can be 
taken to the Federal Court.  The target of an NCA investigation is generally not brought before a hearing of the 
NCA.  As I understand it, the people required to attend an NCA hearing are generally only witnesses to the 
subject of the investigation.  If the NCA can through a hearing gather some form of evidence that might enable it 
to establish a prima-facie case against its primary target, it can then move into the Federal Court.   

The National Crime Authority has certain powers that are not paralleled in other police services in Australia.  
One of those powers is the ability to require an officer of a particular government agency to attend an NCA 
hearing.  That is a very important power.  It can also require a government agency officer to produce certain 
documents or other things, depending on what the NCA is interested in.  That evidence can be used to build a 
case against the primary target.  It also has the ability to request search warrants.  The Bill before us makes a 
number of changes to the provision enabling the NCA to request search warrants.  I also understand that the 
National Crime Authority is able to withhold a passport from an individual who is at risk of taking flight.  Mr 
Lewandowski, who is currently the subject of some media discussion, has taken flight.  I do not know why his 
passport was not withheld in this instance, although I know that he was not the subject of an NCA hearing.  

This Bill is basically mirror legislation.  It is a state provisions Bill, which is required to ensure that the 
Commonwealth’s NCA Act is capable of operating across state borders.  It is required to ensure that a warrant 
issued in one State can be enacted in another State if the person of interest crosses the border.  The 
commonwealth legislation was amended on 12 and 13 October 2001.  When that legislation is amended, it 
becomes necessary for our state provisions legislation to also be amended to ensure that the commonwealth 
legislation works in our State.   

I am pleased that this Bill deals with a number of problems with the current operations of the NCA.  I submit to 
the House that this Bill and the commonwealth legislation will ensure the smooth running of the NCA in not 
only Western Australia but also across the country.  It will address some issues that have been a problem in the 
past.  When witnesses are brought before an NCA hearing, they often refuse to answer questions put to them.  I 
am aware that some witnesses will refuse to not only answer questions, but also take the oath.  Therefore, 
because they refuse to take the oath, they cannot be asked questions that require an answer in the public interest.  
According to the current legislation, witnesses can claim what is known as a reasonable excuse, which can delay 
proceedings for some time in order for another court to decide whether that reasonable excuse is warranted.  I am 
pleased that, following the passage of this Bill, the defence of reasonable excuse will be excised from the current 
legislation.  That delaying mechanism, which has often been used by high-profile individuals in the past, will no 
longer be available.   

However, the excision of the reasonable excuse provision raises further questions.  What if an individual does 
have a reasonable excuse for not being able to attend an NCA hearing; for example, the witness’s car broke 
down, his aunty died or any other myriad of excuses that could be used to invoke that provision?  With the 
passage of this legislation none of those excuses would be acceptable at an NCA hearing.  Some members might 
quite rightly ask whether excising that provision would deprive a person of his rights if he had a reasonable 
excuse.  The answer is that the courts will still be able to deal with the issue of reasonable excuse under common 
law, but witnesses will not be able to offer that excuse at an NCA hearing.  Witnesses must answer questions, 
appear before the hearing and produce any documents, objects or things that are relevant to the NCA inquiry.   

Previously, witnesses who have given evidence before an NCA hearing have been able to claim some form of 
immunity so that their evidence could not be used against them in another court of law.  Immunity is an 
important function of any serious investigatory body that tries to get to the bottom of fairly serious crime 
situations.  Of course, the individual claiming that immunity must first ask for it before it can be granted.  With 
the passage of this Bill, a witness will be granted only direct immunity.  What is known as “derived use 
immunity” will still be available to subsequent investigators.  Evidence derived from an NCA hearing can still be 
used in a subsequent investigation, although the direct evidence given at an NCA hearing cannot be used against 
the witness at a subsequent hearing.  With the passage of this Bill, subsequent investigations will be able to 
derive evidence from evidence given at an NCA hearing, but that direct evidence given by a witness will not be 
permitted to be used against that witness in another court of law.  I am comfortable with that provision given 
that, in general, the people brought before an NCA hearing are not necessarily the targets of an investigation but, 
rather, they are people of interest at the periphery of an investigation who might have some knowledge of an 
individual or organised crime syndicate that is relevant to the investigation.  If, in the process, they tend to 
incriminate themselves for what might be considered a lesser crime, that would be accepted by society given that 
the real targets of an NCA investigation are those people who might be considered to be high-level criminals 
involved in organised crime.  

One of the other provisions of this Bill increases penalties for people who refuse to answer questions at an NCA 
hearing.  In the past, the maximum fine available for those offenders was only $1 000.  We are talking about the 



Extract from Hansard 
[ASSEMBLY - Wednesday, 12 June 2002] 

 p11313e-11320a 
Mr Matt Birney; Mr Max Trenorden; Ms Margaret Quirk; Mrs Michelle Roberts 

 [3] 

upper echelon of criminals.  I suggest that some of those people would spend $1 000 at a bar on a Friday night.  
They would not hesitate to pay a $1 000 fine for a witness who appears at an NCA hearing, charged with giving 
evidence against them.  That fine has been increased to $20 000.  Although it could be argued that given that we 
are dealing with organised crime, even $20 000 is not a lot of money and those criminals would happily hand it 
over, nonetheless, it is a significant and marked increase on the previous $1 000 fine.  The other option available 
to a court when dealing with an individual who has refused to answer a question at an NCA hearing is to impose 
a term of imprisonment.  Previously, the maximum term of imprisonment was six months.  Some people might 
consider that to be an attractive way out rather than dobbing in somebody who could easily make life very 
difficult for them.  I am pleased that that penalty has been increased to five years imprisonment.  My information 
is that the $1 000 fine was the maximum and, generally speaking, the fine that was handed out on a regular basis 
was around $500.  All members present would understand and appreciate that $500 is a fairly insignificant fine.  
The maximum fine is now $20 000 or five years imprisonment.  When someone is faced with a murder charge 
and is looking down the barrel at 15, 16 or 17 years in jail, if convicted, then the option of doing five years in jail 
for refusing to answer a question is probably not a bad one.  However, I do not know how we would ever 
propose to deal with that anomaly. 

A number of major changes are proposed for the National Crime Authority.  The federal Government has a 
particular view as to what should happen with that authority in the future. 

Ms Quirk interjected. 

Mr BIRNEY:  Is the member dealing with this Bill, or is the Minister for Police dealing with it? 

Ms Quirk interjected. 

Mr Kobelke:  I am taking responsibility for this Bill until the minister arrives. 

Mr BIRNEY:  Where is the minister, by the way? 

Mr Kobelke:  We introduced this matter early because the Leader of the Opposition was not ready for the Bill 
that had priority.  The Minister for Police was paired for a short time and we introduced this Bill to suit the 
convenience of the Opposition. 

Mr BIRNEY:  I do not know that it suits our convenience; I was told it was not coming on until tomorrow. 

Mr Kobelke:  Not your convenience; the Opposition’s as a whole. 

Mr BIRNEY:  I will now comment on the future of the National Crime Authority.  As I said, the federal 
Government has a particular view about the future direction of the National Crime Authority.  As I understand it, 
there is some concern that the National Crime Authority is very policing orientated and it is basically a ninth 
police force in this country, which was never the intention of the legislators at the time of its inception.  The 
intention was that the NCA would provide a more intelligence-based role for crime fighting in Australia.  The 
NCA has a number of operatives engaging in high-level policing.  As I understand it, the federal Government is 
looking at changing the name of the National Crime Authority to the Australian Crime Commission.  Of course, 
the initials for the Australian Crime Commission are ACC, a fairly common set of initials for us in Western 
Australia, because they also relate to the Anti-Corruption Commission, another crime-fighting organisation.  
That problem is synonymous with Western Australia only and is somewhat of an anomaly for us in this State, 
because when we refer to the ACC in the context of crime fighting, will we be talking about the Anti-Corruption 
Commission or the future Australian Crime Commission?  As I understand it, a meeting of all government heads, 
including those from Western Australia, decided to change the name of the NCA to the - I nearly called it the 
Anti-Corruption Commission - Australian Crime Commission.  The role of the National Crime Authority will 
also change, and it will have a larger intelligence-based focus, as was always the intention of the legislators in 
1985.   

It is important that the future Australian Crime Commission retain an operational arm.  An organisation of this 
nature cannot simply be intelligence-based - although, I accept the need for a largely intelligence-based 
organisation of this nature - because if we do not have operatives out in the street and if we do not have police 
officers seconded from other police forces, I have a real fear that the future Australian Crime Commission will 
have some difficulty performing its duties.  However, I see the need for the NCA to become a more intelligence-
based organisation, as was always the intention back in the mid-1980s, but it should retain some sort of 
operational arm, albeit a small one, and that operational arm would then complement the other activities of the 
Australian Crime Commission.   

One of the bureaucratic hurdles facing the National Crime Authority is obtaining a point of reference for a 
particular operation.  I earlier mentioned that the NCA had three set references: looking into money laundering, 
South East Asian crime and investigating individuals who might be considered to be engaged in organised crime.  
It is necessary from time to time for the NCA to engage in an operation, and in order to do so it is required to get 
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a term of reference from an intergovernmental committee.  As members would understand, an intergovernmental 
committee is a fairly cumbersome body and it is difficult to get representatives from the States and the federal 
Government together to provide that term of reference.  That is a very real bureaucratic problem for the NCA.  
As I understand it, that issue will be addressed following the implementation of the Australian Crime 
Commission.  It is my earnest hope that a future Australian Crime Commission will not be required to obtain its 
term of reference from an intergovernmental committee, because, as I have said, this is a very cumbersome body 
and it is difficult to get all the individuals together to address these problems. 
The federal Government is keen to get its legislation through.  Time is running out.  The move to turn the 
National Crime Authority into the Australian Crime Commission is progressing.  This legislation will be only 
temporary and will operate while we look to the future and to the Australian Crime Commission being our 
principal fighter of organised crime.  Of course, any information gathered by that commission would be passed 
down to the various policing bodies.  I am sure that the future Australian Crime Commission will work closely 
with the Australian Federal Police, and the federal police will then be able to carry out some of the activities 
currently performed by the National Crime Authority, albeit perhaps with the guidance of or in consultation with 
the future Australian Crime Commission.   
The Opposition supports the National Crime Authority (State Provisions) Amendment Bill; and, at the end of the 
day, why would we not?  It was basically drafted by the federal Liberal Government, and I, of course, am a bit of 
a supporter of that Government.  In the main I have the utmost confidence in the ability of the federal 
Government to draft legislation.  The Opposition is happy to support the passage of this Bill.  
MR TRENORDEN (Avon - Leader of the National Party) [12.49 pm]:  The National Party also supports this 
Bill, and I am appreciative of its timing.  Given the activities in the eastern States and the federal Parliament with 
the debates on terrorism, which is a different but related issue, and President Bush announcing a major shake up 
of the activities of agencies involved in this area in the United States, that sort of activity cannot occur without 
consequences being felt throughout the western world.  We know there are linkages between these agencies and 
that they work together to some degree.  We hope that is the case, because many of the criminals that need to be 
nailed do not live in one place, but operate across the globe.  Frequently that makes it harder to catch them, 
because they do not concentrate their activities in one place.  Therefore, many jurisdictions have a little 
knowledge about someone’s activities, but not the whole picture.  Given the extensive concern about this issue at 
the moment, I am pleased that it will not affect this Bill.   

This Bill went through a long process before coming into this House.  The mechanisms that form this Bill were 
put in place some time ago, and it has not been affected by the extreme situation that has put countries in the 
western world under pressure.  It is always important to concentrate on the fundamentals.  The National Crime 
Authority is a relatively new organisation; 1984 was not that long ago.  In recent times it has had some 
outstanding successes, which most Australians would recognise.  Recently, more than during the earlier part of 
its history, the NCA has been involved in Western Australia, and that is obviously a good thing.  As indicated in 
the second reading speech, bikie activity in Western Australia has increased recently, but that is not the only area 
in which the National Crime Authority is involved in this State.  Even though we all like to be protective of our 
own patches, it is critical that all agencies dealing with crime have an easy and free flowing relationship with 
each other to ensure that information is used to the best advantage so that criminals are penalised.   

This is an important review.  To support my argument, I indicate that the National Party appreciates that the 
review has focused on the fundamental issue of fighting organised crime.  Despite the new and enhanced fear of 
terrorism, those involved in organised crime still march along and do what they do.  We need to ensure that the 
fundamentals are adhered to, and this Bill does that. 

The Opposition has outlined the effects of the Bill in some detail and I do not intend to repeat the matters raised 
by the member for Kalgoorlie because I agree with most of his points.  I agree that a $20 000 fine does not seem 
to be a large amount of money.  However, it has come from an extremely low base of $1 000, so it is a 
substantial increase even though the majority of people we are dealing with would easily find that amount of 
money. 

Mr Birney:  The increase in the jail term from six months to five years is more important. 

Mr TRENORDEN:  The increased jail term for these people is much more of a penalty than paying a fine, which 
is not likely to be paid out of their own funds anyway.  Nevertheless, it is an important process.  I will not go 
through the details of derived evidence, argument and hearing the witnesses, because the member for Kalgoorlie 
has already done that.  The important point is that the Bill will strengthen the legislation and, when it is 
proclaimed, it will give a clear indication that it has the support of the Western Australian public. 

Mr Birney:  I do not know about the Greens (WA).  
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Mr TRENORDEN:  Luckily the Greens are pretty irrelevant in this argument so we do not have to worry about 
them. 

It is important to keep these matters on the rails, bearing in mind the Mickelberg debate yesterday and that an ex-
police officer was recently blown up in the streets of Perth, which was a serious matter.  That has taken crime in 
this community to another level where we have not been before.  That is why I appreciate that these 
complementary Bills have been put together and that they concentrate on the fundamentals of these activities.  
That will ensure that we focus on the people who decide to get involved in organised crime.  We must continue 
to focus on that area, even though a proportion of our time and resources must be devoted to the issue of 
terrorism.  Terrorism is a related issue, but it is not the same as organised crime.  The National Party supports 
this Bill.  

MS QUIRK (Girrawheen) [12.57 pm]:  I am pleased to speak on this legislation.  It has certainly been a long 
time coming and I am pleased that I am still alive to see it.  However, I had my doubts for some time.  I 
commend the members for Kalgoorlie and Avon for their thoughtful contributions to the debate on this Bill and I 
reiterate that I am pleased that the Bill has finally arrived.  As the member for Kalgoorlie said, this legislation 
mirrors the commonwealth legislation, which was also a long time coming and was passed late last year.  I 
understand the States of Victoria and Tasmania have also passed similar legislation in recent months.   

Before I address some of the pluses of this legislation in facilitating the current work of the National Crime 
Authority in this State, I will talk about the future plans for the NCA in Western Australia and nationally.  As the 
member for Kalgoorlie indicated, the Commonwealth Government has plans to abolish the NCA.  We are not 
quite sure how that will be done; however, we look forward with some anticipation to what is involved.  

I have been accused of many things but not of being prescient.  I made some comments in this place last year 
that now indicate that I am prescient.  Last year, following comments made by the chairman of the National 
Crime Authority, Gary Crooke QC, about the fight against drugs, I indicated that those comments had drawn the 
displeasure of the Prime Minister and that I would not be surprised if attempts were made at some later stage to 
abolish the NCA.  Lo and behold, that is what has occurred.  The manner in which that has occurred is a worry 
for anyone concerned about good public policy in this country.  Around 21 December last year, the federal 
Minister for Justice and Customs, Senator Chris Ellison, with the Attorney-General, Daryl Williams, AM, QC, 
indicated that there would be an inquiry into the utility of the NCA that would be chaired by Tony Blunn, a 
former senior public servant, and Michael Palmer, the former commissioner of the Australian Federal Police.  
That inquiry was announced on 21 December through a press release and it was given a month to report to 
Cabinet.  That report has never been made public.  I understand from media reports that the report was 
approximately 20 pages long, which is hardly a comprehensive examination.  I contacted those people with a 
view to making a submission because I worked for the NCA for 10 years and felt that I had a contribution to 
make about how it should function.  I was advised that that would not be necessary.   

Subsequently, the Council of Australian Governments held a meeting in April at which the heads of government 
from all States and the Commonwealth discussed the creation of a new agency to be known as the Australian 
Crime Commission.  Officials had discussions prior to that meeting, but at no time were they given access to the 
Palmer-Blunn report or its recommendations.  Those officials were acting in a public policy vacuum.   

We are not sure what is wrong with the current system, although the member for Kalgoorlie said that it is 
somewhat bureaucratic.  I will address that issue later.   

The Commonwealth Government’s behaviour represents change by stealth.  The legislation was not put to the 
Australian people prior to the last federal election as part of a grand plan.  The Commonwealth’s plans for the 
operations of the new agency are inchoate.  When it announced the abolition of the NCA and the creation of the 
ACC, it had not consulted widely.  The Australian Bureau of Criminal Intelligence is to be abolished and its 
functions will be merged into the new agency.  I understand that it was not consulted prior to the announcement 
about the abolition of the NCA, nor were one or two state police commissioners.  No new commonwealth 
legislation has been drafted and many key stakeholders have not been consulted.  No proper budget has been 
allocated to the new agency and no-one knows what powers it will have.  A chief executive officer is being 
recruited, although there is no legislative power to do so.  What are the motives for doing these things?  Is this 
activity designed to achieve better law enforcement in this country, or is it the product of a lingering grudge 
against the NCA on the part of the Prime Minister and his colleagues?  In the absence of any evidence to the 
contrary, we must conclude that it is the product of a lingering grudge and a desire to abolish an agency that has 
been prepared to say that it does not have all the answers in the war on drugs and that the issue requires broad 
community debate.  They are appropriate and honest comments.   

The Commonwealth’s plans for the new agency are unclear.  It also wants to remove existing powers from the 
States.  That is and should be a matter of great concern.  The Commonwealth is very keen that the power to 
investigate and prosecute offences committed by those involved in money laundering be removed from the 
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States.  That has real implications for this State because Western Australia has enacted some of the best laws to 
deal with the proceeds of crime and confiscation of assets.  If that power is referred to the Commonwealth, we 
will have watered-down, mealy-mouthed legislation that will be not nearly as effective.  I acknowledge that the 
state legislation was introduced by the former Government with bipartisan support.  It is the envy of law 
enforcement agencies throughout the country.  It is a concern that the Commonwealth expects this State to 
surrender its existing powers - which were hard won - for a watered-down version.   

Apparently the new legislation also provides for the federal Attorney-General’s Department to have a much 
greater role in the running of the new agency.  That is also a concern.  That department let Aussie Bob Trimboli 
go to Ireland, and it did not have extradition treaties with a number of key countries that have serious organised 
crime connections and are money-laundering havens.  It took four or five years for the department to draft the 
federal equivalent of this legislation.  It fills me with no confidence; in fact, it fills me with dread that a non-law 
enforcement agency, such as the Attorney-General’s Department, might have anything to do with this new 
agency.  The agency should employ people who understand the criminal milieu, the intelligence environment, 
what law enforcement agencies can do and how they should do it.   

The Minister for Police and Emergency Services mentioned in question time a couple of weeks ago that over the 
next three years the Commonwealth Government will, by sleight of hand, relieve itself of the responsibility to 
pay about $30 million for law enforcement in this country.  The forward estimates allocation for the new agency 
is less than is currently allocated to the NCA, which is virtually cost neutral given the proceeds of crimes and 
unpaid taxes that it recovers.  The Commonwealth Government has presented a very fuzzy plan.  It will commit 
less money to the overall fight against organised crime and it expects this State to surrender the fantastic powers 
it has enacted to combat serious crime.   

What presence will the new agency have in Western Australia?  Preliminary discussions indicated that an agency 
would be established only in Sydney or Canberra.  Flying squads would be deployed on an as-needed basis in 
Western Australia.  That is not workable; in fact, it is laughable.  Those who have had anything to do with the 
investigation of organised crime in this country know that there are significant links between Western Australia 
and the organised crime hubs in Queensland and New South Wales.  There are significant links between the 
criminal element in this State and the criminal element in those States.  Why should we get less service from this 
new agency than we currently enjoy?  Why is organised crime in Sydney more important than organised crime in 
Western Australia?  The use of electronic commerce and other communication technologies and ease of travel 
have broken down state borders and enhanced mobile criminal activity.  It is ludicrous to establish the new 
agency in only one State.   

The member for Kalgoorlie correctly stated that originally the new agency was to have no investigative capacity; 
it would be involved only in intelligence gathering.  That proposal has a number of flaws, not the least of which 
is that the best intelligence is found on the ground during investigations.  An intelligence clearing house would 
not get the full picture.  Although knowledge is power, trust between agencies is also an issue and it is part of the 
law enforcement culture.  In my humble view, if the new agency is used solely as a clearing house for 
intelligence from other agencies, it will not get a complete picture.  Investigators and other agencies will have a 
strong incentive to hang on to key intelligence.  Highly sensitive information is unlikely to be shared throughout 
the country in those circumstances.  That is a real issue.   

The Commonwealth Government has resiled to some extent from its original position that the proposed agency 
would perform no investigative functions.  However, it has said that the States must pay for those investigative 
functions.  Again, Senator Ellison, Mr Williams and Mr Howard are backing away from a very important issue.  
They have refused to provide the States with sufficient funds to cover investigative work that should be carried 
out by the new agency.  The federal Government has attempted to link this legislation to the fight against 
terrorism and the occurrence on 11 September.  Some of the methodologies are certainly the same; for example, 
money laundering is money laundering whether it is by someone involved in organised crime or by a terrorist.  
Certainly the methodologies adopted by law enforcement agencies are useful in the broader scope of dealing 
with terrorism.  However, it is somewhat facile to put all our eggs in one basket.  We must admit that there is a 
much greater threat from organised crime in this country than there is from terrorists flying a plane into the 
BankWest tower.  We must reasonably assess the risk and allocate resources accordingly.   

As the member for Kalgoorlie has quite rightly pointed out, the National Crime Authority’s existing hearing 
powers have been hampered by the capacity of a witness to claim a reasonable excuse for not answering a 
question.  As the legislation currently stands, that could ultimately be adjudicated by the Federal Court as not 
being a reasonable excuse, and the matter referred back to the NCA with the request that the witness answer the 
question.  However, much time would have elapsed and the investigative imperative and momentum would have 
been lost.  That has been a real issue for the NCA.   
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There is also the question of the quantum of penalty.  In my time at the NCA, I was involved in around 300 such 
hearings.  It was very hard to insist that a hardened criminal answer a question when he was facing only a minor 
fine or small term of imprisonment if he did not give evidence or be sworn.  The general tariff for such matters 
was a fine of $750, although in one case someone associated with outlaw motorcycle gangs was given a 
suspended sentence of two months for his second offence.  The penalties meant that a lot of people could go to 
an NCA hearing and hold the process in contempt.  It was a real difficulty from an investigative perspective, 
because people who had material evidence could be asked by the police to cooperate and could refuse to do so.  
They could continue to flout the law and refuse to give an answer.  One of the most notable examples was that of 
people who were brought in to give material evidence on the murder of Marc Chabriere but were unwilling to 
assist.  The current penalties are a real impediment to law enforcement.  I hope that the new legislation will assist 
the NCA as long as it exists in its present form. 

The member for Kalgoorlie also mentioned the issue of derivative use.  I will explain it briefly.  If a witness is 
called before the NCA and gives evidence that is of use to investigators, under this new legislation that evidence 
cannot be used against the witness.  If a witness tells a hearing that material evidence is held at a particular place, 
investigators can obtain a search warrant to look for the material.  The fact that the investigators have executed a 
search warrant and found material can be used subsequently in proceedings, but the fact that the witness knew 
the material was there cannot be used.  That is what is meant by derivative use.   

I support the legislation, although I have concerns about the intentions of the Commonwealth Government.  I do 
not think that the Commonwealth Government’s motives have been good when engaging in consultation with the 
States about these matters.  If the Commonwealth Government were really concerned about organised crime and 
if it really wanted an integrated system that had the maximum capacity for intelligence gathering, full sharing of 
information and much more effective law enforcement, it would have engaged in a different public policy 
formation process and it would not be trying to extract from the States existing powers that are working 
incredibly well.  As all members are probably aware, a photograph on the front page of The West Australian of a 
few weeks ago showed the Attorney General and the Director of Public Prosecutions sitting on a Harley 
Davidson motorbike, which had been seized under Western Australian legislation.  Under the current plans of 
the Commonwealth, the State Government would be very restricted when attempting to do such things, which is 
a great pity.   

I note with great interest what is planned for the new body and I wish the NCA well in its current inquiries in the 
meantime. 

MRS ROBERTS (Midland - Minister for Police and Emergency Services) [1.15 pm]:  I thank the members for 
Kalgoorlie, Avon and Girrawheen for their comments on the legislation.  The Government has brought on the 
second reading debate today at relatively short notice.  As members are aware, the legislation is very important 
and deals with very serious matters.  It is based on the national model of legislation, which has already passed 
through the federal Parliament.  I understand that the legislation is under way in other States.  I thank the parties 
in the House, particularly the members who have contributed to the debate, for their thoughtful comments on the 
Bill. 

Question put and passed. 

Bill read a second time. 
 


